
  

 
www.planningportal.gov.uk/planninginspectorate 

 
 

 

Appeal Decisions 
Hearing held on 22 April 2015 

Site visit made on 22 April 2015 

by Paul Dignan   MSc PhD 

an Inspector appointed by the Secretary of State for Communities and Local Government 

Decision date:  17 July 2015 

 
Appeal A:  APP/U1430/A/14/2227208 

Telegraph Point, Coldharbour Farm Estate, Battle Road, Brightling, TN21 
9LQ. 

 The appeal is made under section 78 of the Town and Country Planning Act 1990 

against a refusal to grant planning permission under section 73A of the Town and 

Country Planning Act 1990 for the development of land carried out without complying 

with a condition subject to which a previous planning permission was granted. 

 The appeal is made by Mrs J Helliwell against the decision of Rother District Council. 

 The application Ref. RR/2014/1203/P, dated 13 May 2014, was refused by notice dated 

17 July 2014. 

 The application sought planning permission for siting of a traveller mobile home, 

together with utility shed and associated services without complying with a condition 

attached to planning permission Ref. RR/2012/2455/P, dated 30 November 2012. 

 The condition in dispute is No. 2, which states that: When the land ceases to be 

occupied by George Lovering for residential purposes, the use hereby permitted shall 

cease and all caravans, buildings, structures, materials and equipment brought onto the 

land in connection with the said use shall be removed and the land shall be returned to 

its former condition. 

 The reason given for the condition is: to accord with the Inspector’s decision in respect 

of application RR/2011/107/P. 
 

 
Appeals B and C: APP/U1430/C/14/2227209 and 2227210 

Telegraph Point, Coldharbour Farm Estate, Battle Road, Brightling, TN21 
9LQ. 

 The appeals are made under section 174 of the Town and Country Planning Act 1990 as 

amended by the Planning and Compensation Act 1991. 

 The appeals are made by Mrs J Helliwell and Mr Miles Helliwell respectively against an 

enforcement notice issued by Rother District Council. 

 The Council's reference is ENF/66/14/BRI and MKN081. 

 The notice was issued on 9 September 2014.  

 The breach of planning control as alleged in the notice is: Under Application ref 

RR/2012/1595/P planning permission was granted for the siting of a traveller mobile 

home, together with utility shed and associated services, subject to conditions. One of 

those conditions was: 2. When the land ceases to be occupied by George Lovering for 

residential purposes, the use hereby permitted shall cease and all caravans, buildings, 

structures, materials and equipment brought onto the land in connection with the said 

use shall be removed and the land shall be returned to its former condition. It appears 

that the above condition has not been complied with because George Lovering no longer 

occupies the land for residential purposes, but the caravan, buildings, structures, 

materials and equipment remain on the premises in breach of the above condition. 

 The requirements of the notice are to cease the use of the land for the stationing and 

habitation of a traveller mobile home and remove from the land all caravans, buildings, 
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structures, materials and equipment brought onto the land in connection with that use 

together with any resulting debris. 

 The period for compliance with the requirements is one year. 

 Appeal B is proceeding on the grounds set out in section 174(2)(a) and (c) of the Town 

and Country Planning Act 1990 as amended. The application for planning permission 

deemed to have been made under section 177(5) of the Act as amended also falls to be 

considered. 

 Appeal C is proceeding on the grounds set out in section 174(2)(c) of the Town and 

Country Planning Act 1990 as amended. 
 

Decisions 

Appeal A 

1. The appeal is allowed and temporary planning permission is granted for the 

siting of a traveller mobile home, together with utility shed and associated 
services at Telegraph Point, Coldharbour Farm Estate, Battle Road, Brightling, 
TN21 9LQ, in accordance with the terms of the application, Ref. 

RR/2014/1203/P, dated 13 May 2014, and the plans submitted with it, subject 
to the following conditions:  

1) The use hereby permitted shall be carried on only by Julie Helliwell and 
Miles Helliwell and their resident dependants, and shall be for a limited 
period being the period of 3 years from the date of this decision, or the 

period during which the premises are occupied by them, whichever is the 
shorter. 

2) When the premises cease to be occupied by those named in condition 1 
above, or at the end of 3 years, whichever shall first occur, the use 
hereby permitted shall cease and all caravans, buildings, structures, 

materials and equipment brought on to the land, or works undertaken to 
it in connection with the use shall be removed and the land restored to 

its condition before the development took place. 

3) No more than 2 caravans, as defined in the Caravan Sites and Control of 
Development Act 1960 and the Caravan Sites Act 1968 as amended, of 

which no more than 1 shall be a static caravan, shall be stationed on the 
site at any time. 

4) No commercial activities shall take place on the land, including the 
storage of materials. 

Appeal B 

2. The appeal is allowed, the enforcement notice is quashed and temporary 
planning permission is granted on the application deemed to have been made 

under section 177(5) of the Act as amended for the development already 
carried out, namely the use of the land at Telegraph Point, Coldharbour Farm 
Estate, Battle Road, Brightling, TN21 9LQ, as shown on the plan attached to 

the notice, for the siting of a traveller mobile home, together with utility shed 
and associated services, subject to the following conditions:  

1) The use hereby permitted shall be carried on only by Julie Helliwell and 
Miles Helliwell and their resident dependants, and shall be for a limited 
period being the period of 3 years from the date of this decision, or the 

period during which the premises are occupied by them, whichever is the 
shorter. 
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2) When the premises cease to be occupied those named in condition 1 

above, or at the end of 3 years, whichever shall first occur, the use 
hereby permitted shall cease and all caravans, buildings, structures, 

materials and equipment brought on to the land, or works undertaken to 
it in connection with the use shall be removed and the land restored to 
its condition before the development took place. 

3) No more than 2 caravans, as defined in the Caravan Sites and Control of 
Development Act 1960 and the Caravan Sites Act 1968, of which no 

more than 1 shall be a static caravan, shall be stationed on the site at 
any time. The caravans shall be sited within the area delineated by the 
red line on the plan titled “Location Plan – Sheet A May 2014” attached 

to application Ref. RR/2014/1203/P, dated 13 May 2014. 

4) No commercial activities shall take place on the land delineated by the 

red line on the plan titled “Location Plan – Sheet A May 2014” attached 
to application Ref. RR/2014/1203/P, dated 13 May 2014, including the 
storage of materials. 

Appeal C 

3. The appeal is dismissed. 

Background 

4. The appeals concern a traveller caravan site in the High Wealds Area of 
Outstanding Natural Beauty (AONB). It is in the open countryside east of 

Dallington village. Temporary planning permissions were granted on appeal1 in 
2011 for the siting of a traveller mobile home at Telegraph Point. These were 

subject to conditions restricting the use to the appellants and dependent 
relatives and Mrs Helliwell’s father, George Lovering, and requiring the use to 
cease when Mr Lovering ceased to reside there. Mr Lovering was in poor health 

and was being looked after by Mr and Mrs Helliwell. This was in recognition of 
the substantial weight given to Mr Lovering’s personal circumstances. The 

Inspector in that case concluded that Mrs Helliwell satisfied the definition of 
traveller then in force for planning purposes, by virtue of her itinerant lifestyle 
prior to having to care for her father. The Council accepts that she continues to 

qualify as a traveller for planning purposes, by reference to the definition at 
Annex 1 to Planning Policy for Traveller Sites (PPTS). 

5. The most recent planning permission was granted by the Council following an 
appeal2 in respect of the re-siting of the mobile home within the appellants’ 
land. The relevant earlier conditions were re-imposed. An application to 

continue to use the site without compliance with the condition requiring the use 
to cease when Mr Lovering’s residential use ceased was dismissed at appeal3 in 

January 2014. Mr Lovering died in February 2014. 

Appeals B and C – ground (c) 

6. The basis of the appeal on this ground is that the condition requiring the 
permitted use of the land to cease when Mr Lovering’s residential use ceases is 
invalid, by reference to the tests in the National Planning Policy Framework 

(NPPF) and the guidance on their application in the governments Planning 

                                       
1 Appeal Refs. APP/U1430/C/11/2154151 and APP/U1430/A/11/2152544 
2 Appeal Ref. APP/U1430/A/12/2170444 
3 Appeal Ref. APP/U1430/A/13/2193388 
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Practice Guidance (PPG). The NPPF provides that planning conditions should 

only be imposed where they are necessary, relevant to planning and to the 
development permitted, enforceable, precise and reasonable in all other 

respects.  

7. The argument is that the condition is unclear and uncertain, and hence 
unenforceable, mainly because Condition 2 does not include a timetable, or 

require a timetable to be agreed, for compliance with the condition. As written, 
it effectively requires the use to cease at the moment of Mr Lovering’s death, if 

that is what brings his occupancy to an end. It is submitted that this is 
unreasonable in that it does not provide the other occupants with a reasonable 
period of time to make alternative arrangements.  

8. I agree that the condition would have been improved by the inclusion of a 
clause to specify a reasonable time to make alternative arrangements. 

However, it cannot be said that the requirements are not clear and precise. 
Strictly interpreted, it could be said to be onerous, but in the context of the 
planning and legal framework which provides several safeguards, it would 

never have been the case that strict compliance would have been required or 
insisted upon, and subsequent events bear that out.  I find that the condition 

meets the relevant tests, and the failure to comply with it, which is not 
disputed, is a breach of planning control. The appeals on ground (c) cannot 
therefore succeed. 

Appeal A and Appeal B ground (a) 

Preliminary matters 

9. There are differences between the Appeal A appeal site, which is reasonably 
tightly drawn around the existing mobile home and the access/parking area, 
and the land specified in the enforcement notice, which includes most of the 

field that the mobile home is sited in and other adjoining land including a block 
of garages part owned by Mr Helliwell. However, nothing material turns on this. 

10. Strictly speaking, the description of development in Appeal A and the 
description of the breach of planning control relate solely to Condition 2. 
However, the effect of that condition is that the relevant planning permission 

as a whole has now expired. Accordingly I shall deal with Appeal A and the 
Appeal B deemed planning application as being for the siting of a traveller 

mobile home, together with utility shed and associated services. The effect of 
this is that I am not bound by the other conditions attached to the expired 
planning permission. 

Main Issues 

11. The main issues in this case are the effect of the development on the character 

and appearance of the AONB, the location of the site in terms of sustainability, 
and whether there are any material considerations to outweigh any harm 

arising from these matters. 

The character and appearance of the AONB 

12. The mobile home is sited within a former agricultural field, most of which 

remains in pasture. To the north is Mr Helliwell’s block of garages and a cluster 
of apparently redundant former agricultural buildings. To the south, and 

downslope, are buildings and yards used by a commercial auto garage and a 
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joinery business. The immediate surrounding countryside is undulating 

farmland, beyond which are substantial areas of woodland. The mobile home 
occupies an upper slope position with a cross contour orientation and a large 

projecting deck which accentuates the perception of its height and bulk. Public 
views of the site from the local road and public footpath network are limited to 
long distance views, but its elevated and open position would make it highly 

visible from much of the open farmland to the east and south-east. I consider 
that from these areas it would appear as an alien feature in the landscape, 

even when seen with the backdrop of the garage block. Although there is 
limited harm to public visual amenity, the discordant and prominent nature of 
the development conflicts with the aim of national policy to conserve the 

landscape and visual beauty of the AONB, which is not concerned solely with 
public views. It is also contrary to Policy EN1 of the adopted Rother District 

Local Plan – Core Strategy (CS), which seeks to protect and enhance the 
landscape character of the AONB, and CS Policies RA2 and RA3, which aim to 
conserve the intrinsic value of the countryside and protect its undeveloped and 

rural landscape.   

13. I note that the Council has approved some large housing developments on the 

edges of settlements in the AONB, but the circumstances do not justify the 
further harm that this isolated development in the countryside causes, nor does 
it indicate an inconsistent approach on the part of the Council.  

The location of the site in terms of sustainability  

14. The site is located in the open countryside in a location that is quite distant 

from many essential services. There is a primary school in the village of  
Dallington, about 1.5 miles away, and secondary schools further away in 
Heathfield and Battle, some 6.8 and 5.5 miles away respectively. Health 

services are available in Punnetstown for 2 days per week and in Robertsbridge 
on a more regular basis. These are 3.7 and 7.1 miles away respectively. The 

nearest towns with a good choice of shopping are Heathfield and Battle. There 
is a school bus service and a limited public bus service, but it is accepted that 
the site is remote from many services and that most trips generated by the 

development are likely to be by car. Whilst this is not unusual in rural areas, it 
is not consistent with the national policy aim of promoting more sustainable 

patterns of development and it therefore weighs against the proposal.   

 Other considerations 

The need for, and provision of, gypsy and traveller sites 

15. It is not disputed that there is a small unmet need for gypsy and traveller 
pitches in Rother. The most recent published evidence base comes from the 

2005 Gypsy and Traveller Accommodation Assessment, reviewed in the 
Council’s Gypsy, Travellers and Travelling Showpeople Background Paper of 

August 2011. This indicated that 5 permanent pitches would be required in the 
period 2011 to 2016, and this requirement is included in CS Policy LHN5. Of the 
5 required, 4 pitches have been granted, leaving a requirement of 1. A further 

6 pitches are required in the period 2016 to 2028. If insufficient suitable sites 
come forward, Policy LHN5 provides that sites will be allocated in its 

Development and Site Allocations Plan (DSAP). This is expected to be available 
for public consultation in the summer of this year, with formal adoption of the 
DSAP expected by the end of 2016.  
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16. It is likely that the estimation of need is not robust. The GTAA is dated and was 

prepared in the context of the now cancelled South-East Plan, which took a 
regionally based approach to meeting need. Further, there is known to be 

overcrowding at the Council run site at Robertsbridge. Nonetheless, it is not 
disputed that there is a modest unmet need in the district and that the Council 
cannot demonstrate a 5-year supply to meet the identified need, a requirement 

of the PPTS.  

17. The Council accepts that it cannot point to any suitable and available 

alternative site within the district at present, although it is aware of a site in 
neighbouring Hastings which has outline planning permission for 2 pitches and 
which it suggested would be worth investigating. As mentioned above, it 

intends to address any identified requirement through the DSAP and it has also 
included criteria for site allocation and any sites that might come forward 

within CS Policy LHN6, and it has indicated that work is under way to identify 
suitable areas for new sites. I note that the present site was on a list of 
potential sites that was not formally supported, so that I can draw nothing from 

that about its suitability. 

18. In the meantime, however, the unmet need and the absence of a 5-year supply 

of sites to meet the forecast need at the present time weighs in the appellant’s 
favour, although this weight is reduced by the reasonable prospect that 
sufficient additional sites  will be identified through the site allocation DSAP. 

The current absence of suitable available alternative sites, the prospective 
occupiers’ immediate need for a site and the general unmet need in the wider 

area, also weigh in the appellant’s favour. 

19. The unmet need and lack of available sites, along with the lack of a robust 
needs assessment, also indicates a failure of development plan policy, which 

can be considered as a separate and distinct material consideration in favour of 
allowing the appeal. I attach some additional weight to this.   

Personal circumstances 

20. The appellants do not rely on any specific personal needs for access to, for 
example, health services. They do have a need for a permanent base, and their 

present employment, essentially working from home and the 
garages/workshop, means that less weight need be attached to the travel 

aspect of the sustainability appraisal when considering a personal permission. 

 Whether the harm is outweighed by other considerations 

21. The NPPF requires significant weight to be given to conserving landscape and 

scenic beauty in AONBs. I have found substantial harm in this respect along 
with conflict with development plan policies, as have the three previous 

Inspectors who dealt with appeals on this site. Added to this is the harm due to 
the conflict with the national and local policy aim of promoting more 

sustainable patterns of development. The material considerations in favour of 
the proposal, the outstanding identified unmet need and the lack of alternative 
sites carry significant weight, but individually or cumulatively I consider that 

they do not outweigh the harm that would result from the use of the site as a 
traveller caravan site on a permanent basis. Adding the personal circumstances 

to the balance does not alter my conclusion.  
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22. However, the Council appears to me to be taking a positive approach to 

ensuring that future need is met, and there are likely to be far more favourable 
circumstances once the DSAP process has been completed. In view of this, 

having regard to the alternative prospect of roadside living, with its attendant 
personal hardships and potential for environmental harm, I consider that a 
temporary permission would be justified.  In view of this, and to allow time for 

the DSAP to be adopted and for approved sites to come forward, I consider 
that a period of three years would be appropriate. This would accord with the 

approach set out in paragraph 25 of the PPTS which provides that the inability 
to demonstrate an up-to-date five-year supply of deliverable gypsy or traveller 
sites should be a significant material consideration when considering 

applications for the grant of temporary planning permission. 

23. In coming to this view I have taken into account the human rights of the 

appellants. Restricting permission to a temporary period would represent an 
interference with their rights under Article 8 of the Human Rights Act 1998. 
However, taking into account all material considerations, I am satisfied that the 

legitimate aim of safeguarding the AONB can only be adequately addressed by 
limiting the duration of a planning permission, and interference with the human 

rights of the occupants is therefore necessary. 

24. My overall conclusion, therefore, is that, in the context of a temporary planning 
permission, the present circumstances regarding the need for and provision of 

sites, the lack of an alternative site and the personal needs of the appellants 
for a settled base are material considerations which, taken together, clearly 

outweigh the temporary harm.  

Conditions 

25. In view of the weight I have attached to national traveller policy and to 

personal circumstances it is necessary to impose a condition limiting occupation 
of the site to the Mrs Helliwell and her partner and any resident dependents. 

The permission is for a temporary period of 3 years and a condition shall be 
imposed to reflect this and to ensure removal of the mobile home, touring 
caravan and other items, and to secure the restoration of the site, at the end of 

the period.  In order to minimise the impact of the development on the 
character and appearance of the AONB, I shall restrict the number and type of 

caravans, and preclude commercial activities.  Given the temporary timescale, 
a landscaping condition is not necessary. To avoid two inconsistent 
permissions, I shall specify in the Appeal B decision that the land used for the 

siting of the mobile home and touring caravan, and the preclusion of 
commercial activities, be restricted to that specified in the Appeal A application 

plan.  

Conclusion 

26. For the reasons given above, having considered all other matters raised, I 
conclude that permanent planning permission should not be granted, but that a 
temporary planning permission, for a period of 3 years, should be granted. 

Appeals A and B succeed to this extent. Appeal C fails, but the success of 
Appeal B means that the enforcement notice is quashed in any event. 

Paul Dignan 

INSPECTOR 
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APPEARANCES 
 

FOR THE APPELLANTS: 

Mrs Alison Heine Heine Planning 

Mrs J Helliwell Appellant 
Mr M Helliwell Appellant 
 

FOR THE LOCAL PLANNING AUTHORITY: 

Mark Cathcart MRTPI Senior Planning Officer, RDC 
Nicola Watters BSc MA MRTPI Senior Planning Enforcement Officer, RDC 

Kate Barnes Legal officer, RDC 
 
INTERESTED PERSONS: 

Dr L Parker Local resident 
Quintin Richards Barrister, representing Dr Parker 

Peter Rainier DMH Stallard, representing 60 local households 
 

DOCUMENTS 
1 Appeal decision APP/U1430/A/2222659 
2 Rother Council officer reports to planning committee in respect of certain 

housing developments in the AONB 
3 Copy of adopted Core Strategy Policy LHN5 

4 Photographs of the site taken by Mr Cathcart 
5 Copy of outline planning permission for a 2-pitch gypsy site at Land south of 

Crowhurst Road, St Leonards. 

  

 

 

 

 

 

 

 


